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The Order in Council and Terms of Reference are a preface to 
this Report. The Inquiry comnenced on June 22, 1970 and extended upwards 
of seven days. Some twenty bscctipady witnesses gave evidence and numerous 
relatecyexiibits were filed, including the Oabudsman's Report to the 


Lieutenant Governor in Council. The Commission is indebted to the 


Supmassions made by counscel:. W. A. McGillivray, Q.C., James Redmond, 
Donald A.-Bewen, and J. C. Cavanagh, Q.C. As this Inquiry revolves 


around the real estate business it is appropriate at the outset to 


4 


make some general observations. 


In the Province of Alberta realtors are governed by The Real. 


5 


Estate Agents' Licensing Act which is administered by J. A. McPhee, 


£4 


superintendent of Insurance. Under this Act there are two classifications: 


sents and salesmen. An agent will oniy gain a license if he provides 


9) 


evidence of considerable experience and the capacity to operate an 
organization which employs salesmen. Salesmen's licenses can be obtained 
upon the Peeeine df an examination. Some agents operate large establish~ 
ments with branch offices and employing a considerable number of salesmen. 
On the other hand, some agents operate small offices with only a few 
salesmen. 

In 1952 a group of Edmonton agents incorporated The Edmontoa 
Real Estate Board Co-operative Listing Bureau Limited under The Co~ 
operative Associations Act. Upon incorporation the standard by-laws 
nmeescribed by the Act were: accepted.» Multiple real estate listing is a 
practice prevailing throughout Eaten and the operation is relatively simple 


and advantageous to the realtor and to the public. Any prospective vendor 
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can list property for sale with an agent and agree to multiple Les eine 
and, thereupon, particulars of the property are furnished to all agents 
and salesmen identified with the listing organization. In the event of 
a sale the agent and the saiesman Bee a specified percentage of the 
commission, another portion of the commission is payable to the agent 
obtaining the listing, and then a small satraatl: pale to che Listing 
body for administrative expenses. Listings are really the raw product 
of a s2lesman and in some manner or other listings are required if a 
salesman is going Eo ieee Vivelihood. It is quite manifest. that this 
system can See fei benefit a salesman in a.small agency and that, liter- 


ally, in a city like Edmonton he can have one thousand or more listings 


Kh 


available to him to meet the requirements o prospective purchasers. 
There are a significant number of successful realtors in Edmonton who 

are not eee of the Listing Bureau. Calgary, Lethbridge, Medicine. 
Hat,. and Red See ee listing bodies incorporated under The Co-operative 
Associations Act. The Edmonton Bureau is managed by a Director, 

Mr. C. Haugen, The multiple listing operation requires a staff of 

about nine persons and the Board owns their own premises provided with 
lecture rooms and there is a Pypertesie of educational meetings 
throughout the year. tere js a turn-over of about thirty per cent a 
year in salesmen which makes it manifest that there must be continuing 
educational facilities for new sales people. In addition, the Associations 
in the various cities combine to donate to The University of Alberta 
$25,000 a year for the conduct of courses in real estate salesmanship. 
The multiple listing bodies of Alberta have done a creditable job, have 
benefited the members thereof, and provided the public with a useful 


Service. 
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For the succeeding text nomenclature is desirable. 
The Edmonton Real Estate Co-operative Listing Bureau 
Limited (generally known by members and the public as 
"The Edmonton Real Estate Board") will hereafter be 
referred to as "the Bureau.” 


The wor ra" when used will indicete the Beard 


oO. 
ty 
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ee the Bureau. There is.an Edmonton Real Estate 
Board, relatively inactive, incorporated under The 
Baerer ee Act and there should be no confusion be- 
tveen the listing organization involved in this 


Inquiry and the other body. 

Individuals will be referred folby their *surnames : 
Hpi lopeyk Ke Llow: hf ete. 

George B. McClellan, by reason of his office, will 
be designated as "Ombudsman." 

“NHearing'' will designate the deliberations of the 
Ethics Committee. 

"Report"! will wees the submission and appended 
material to ae Lieutenant Governor in Council. 
“Inquiry” will designate the deliberations pursuant 


to the Order in Council. 


The Ombudsman in his Report makes reference to statements 


obtained from The Coady international Institute of St. Francis Xavier 
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University. One statement is as follows: 


Nyith regard to the matter of the Real Estate 
'Co-operative:' 


This appears to be a trade association set up for 
the purpose of listing real estate transactions 

in the Greater Edmonton area. The use of the word 
‘cooperative! is misleading as this.is not set up 
as a true cooperative." 


< 


It seems futile to consider whether a particular body corporate is or is 


not a co-operative in the philosophical sense. The Bureau, upon = ie 


os 


corporation, complied with The Co-operative Associations Act and one 


can only refer to the Act to decide whether it is duly constituted. 


’ 


~ 


By Section 4 of the Act, 


"Any ten or more persons who for any ebject or pur- 
pose permitted by this Act desire to associate 
themselves together as a co-operative acsociatienrs 411% 
shall in the presence of a witness sign in duplicate 

a memorandum of association. . ." 


Then by Section 11, 

Nan association may be incorporated for the purpose 

of conducting and carrying on a co-operative under - 

taking, business or industry .. .” 
The incorporators of the Bureau had as their object a co-operative effort, 
namely, pooling their stock-in-trade, that is, their listings to the end 
of making listings available to members of the Bureau and serving the 


interests of prospective purchasers. The Bureau was duly incorporated 


and wholly complied with the terms of The Co-operative Associations Act. 


. 


SUPPLEMENTAL BY-TAR 
After a few year's operation it became evident that the 
standard by-laws were inadequate. Several years were devoted to the 


preparation of supplemental by-laws which would better meet the needs 
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of the Bureau. These were presented to Webber, the Supervisor of 
Co-operative Activities. The representatives of the Board met with 
Webber and MacPnee, the latter being somewhat critical of the preposed 
by-laws, feeling that they might interfere wathehis diseiplinery. functions 
under The Licensing Act. The supplemental by-laws provided that each 
agent would have a vote and that there would be one vote for fifty sales~ 
men and that the salesmen as a group could elect two members to the 
Board. Many multiple listing bodies do not afterd salesmen any represen- 
tation but the Edmonton agents felt it desirable to give the salesmen 
some id: in the affairs of the body. 

The supplemental by-laws provided that an agent member of the 
Bureau could only employ salesmen who were also members of the Bureau. 


Provision was mace for salesmen to become members and they were subject 


to the Code of Ethics compiled by the Bureau. All persons joining. the 


0 


Bureau, both salesmen and egents, were required to sign an undertaking 
to be bound by arbitration process in the case of disputes, to seek no 
recourse to the courts, and to accept geeistons of anyekthics eS 
The members of the Board were released from any claim for damages for 
any of their actions as members thereof or asvmemberss; of. the. Ethics 
Compittee. . ; : 
There is nothing unusual in the provisions of the supplemental 
eee They follow a pattern that can be found with other organiza~- 


tions, notably labour unions, and no one having a salesman's license. 
was compelled to become a member of the Burcau. If he did not approve 


of the terms of the supplemental by-laws he was quite free to pursue 


his activities with real cstate organizations not identified with the 
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Bureau. It is significant that these by-laws, and others quite similar 
have worked satisfactorily in the interests or realtors and the public 
an ali metropolitan areas in Alberta. Arbitration 18 & well-recognized 
instrument to oe ee ne to the courts and it is guite obvious that 
nuterous cisputes could develop as to comnissions. Accordingly, the 
BO tion provisions were in the public Se: and advaritegecus to 
both agents and salesmen alike. 
When it comes to the eran of ethics something can be 
said for there being an appeal to the courts, but the Bureau under its 
pried: could not compe] an audience to the courts. If that he decipenie 
it must be provided by legislation. It is important, however, to Neee 
that by certiorari there can be an appeal to the courts of the land, .in 
any case, whether with this Bureau or numerous other organizations, if 
there has been a deprivation of the principles of natural justice, «416 
is Meee aah ia to suggest that these supplemental by-laws are objection- 
able, and Webber as Director under the Act, and with legislative authority 
to reject, amend or approve by-laws submitted to him, acted quite wee ee 
in approving them; indeed, if sinilar by-laws were egain submitted, 


Webber, in the due exercise of his functions, should approve then. 
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PHILIPZYX'S RELATIONS WITH KEL 


eee Se ee 


Philipzyk became employed by Kellough in 1961 end was either 


diszissed or voluntarily retired in 1964. During his period of employ- 


st 


ment he was continually in a debit position with his employer, being 
extended the consideration of monetary advances before commissions 
were earned. Some time in 1963, upon a personal bereavement, Philipzyk 


sought a further advance and there may have been a somewhat abrasive 
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dialogue but, in any event, Kellough accommodated him with several 


hundred dollars and Pailipzyk remained in his employment for another 


- 


year. My recollection of the testimony given at the Inquiry is to the 
effect that in 1964 there was a reluctance on the part of Kellough to 
make a further advance and Philipzyx abandoned his employment. Shortly 
thereafter his license was renewed and he was employed wit ha Bureau 
who, incidentally during the period of such employment 
Hever mace any advances to Pnilipzyk. He only received money for earned 
Porasesions. «in short, it is quite evident that Philipzyk was considera~ 
tely, and even generously, treated by Kellough, 

MneletcetaysorsJune of 1965 two of Kellouch's salesmen, Olthuis 
and Mrs. Hansen, were at a residence subject to sale when they met 
Pnhilipzyk. Mrs. Hansen, being well-acquainted with Philipzyk, introduced 
Olthuis to him as a new Kellough employee. Following such introduction 
Eg directing his remarks to Olthuis, said: 

"Kellough was not fit to be an agent, thet Olthuis 

would have to sue for his remuneration, that Kellough 

cowed Be (Philipzyk) money, and that Kellough was a 

Cedok. 

These allegations were promptly communicated to Larsen, a branch manager 
o£ a Kellough office, and at or abeieoehat time Kellough interviewed tne 


two employees and wrote Haugen requesting disciplinary measures. 





A Code of Ethics Comaittee was duly appointed but the Kear ing 
was delayed ee late in the year at which time Mrs. Hansen was on the 
point of being hespitalized, so Kellouga requested a written statexent 
from her and Olthuis for submission to the Ethics Hearing. The state~ 


yee 


ment substantially confirmed the remarks verbally communicated to Larsen 
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and Kellough, but erroneously named the date of the street-side visit 
with Philipzyk as August. When the Ethics Committee convened Pallipzyk 
was Pence cated by Walsh, and there was a five-member Board chaired by 
Winterburn, a seasoned realtor. Committees such as these can be somewhat 
informal in their procedures and, at the very outset, upon there being an 
inguiry to Kellough as to wheat he wanted, he made it quite clear that he 
was not using the Committee as a collection agency but demanded that 
"this 'bastard' desist in slendering him." This crude epithet would have 
Peeaepettc, lett unsaid Sut it had no effect on the Hearing, 
dne hearings*of the Ethics Committee extended over a period 

in excess or two hours. Walsh had full opportunity to make a submission 
on behalf of Philipzyk and the latter's relations with.Kellough were 
fully reviewed. Towards the end of the session combatative words were 
exchanged between Pailipzyk and Larsen, each calling the other a "liar" 
and there was probably some prospect of physical confrontation. Both 
Mareen and Philipzyk stood up, Larsen, however, upon one of the Committee 
members putting his hand on his shoulder, sat down. Pnhilipzyk remained 
standing and making gesticuletions so he was removed or retired. 

Philipzyk was absent from the Hearing for a period of about ten minutes 
ae more but by the time of his retirement all evidence had been tendered 
and no one could be particularly specific as to what had transpired 
during the period of his retirement or expulsion but, in any event, 

Walsh representing Paslipeyvik, was in Br Lant acca during the entire 
Hearing. Slander against an estimable realtor is a grave affront and 


the Committee believed Olthuis and rejected Philipzyk's version of 
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the incicent and, dealing leniently with Philipzyk, imposed a modest 
fine of $100.00 and stipulated for an apology. 


The decision of the Ethics Committee was affirmed by. the 


Board and then Philipzyk, as he was entitled, appealed to the general 
membership of the Bureau. This appeal was not heard until at or about 
May oz 1956 at a luncheon meeting of agents and salesmen. Walsh, on 


behalf of Philipzyk addressed the meeting for some fifteen minutes or 


more and there was a similar submission on behalf of Kellough, and the 


¥ 
9° 
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deliberations concluded with a report “from Winterpuri. He’ read @t 
typewritten cocument of nine pages which Was filed as an exhibit at the 
Inquiry ana which dealt rather fully with whet had transpired at the 
hearings of the Ethics Committee. After these deliberations the voting 
membership afiirmed the cecison of the Ethics Committee. 

Throughout this matter there has been the suggestion that 
Beetes ocick COscticr and, 2eccordingly, Philipzyk's richts' were foréddomed 
because of the voting control of the eceiue. Al "tnis tieetineg Sn edcdre son 
to the egents’ votes ten salesmen voted and Symi veye only received in 
total four votes “in his favour out of ELEty-oud™~balictss=*in cette 
Philipzyk had a fair hearing before the Ethics Committee and also on an 
appeal to the members. He failed to abide by the decision and was 
expelled and Re instituted legal DUishees me oSteian ae: the proceed- 
ings of the Bureau on the grounds that there was a denial of natural 


justice. He could eventually have had a legal decision but abandoned 


the proceedings. 


INVFSTIGATION BY OMBUDSMAN 


a 
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After the events heretofore related Philipzyk laid a complaint 
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with the Ombudsman and his office undertook an investigation and, as it 
appears, relied almost exclusively on @ version of the trouble from the 
ips Ofuwalsacend Piblipzyk.- Tne,O=dudsman..and no one in his office 
g2, Olthuis, Hansen, Larsen, Winterburn, or other 
membexs cof tthel\EthiesrComnittee,..In 1959 Haugen received advice from 
Webber that the Bureau wes in danger of losin 


its charter and Haugen 


fay 
So 


5 


requested en interview with the Ombudsman which took place on the 4th 
of Februery. The a before the Ombudsman.had dispatched a letter to 
the Honourable A. R. Patrick, Minister AG industryseend Tourism, «so that 
efore the meeting with Haugen the Cnbudsman had fanaleced his investi- 
gations, and had reported that the Philipzyk hearings and appeals were 
attended by a general atmosphere contrary to natural jusEice: 
should be a repeal of. the supplemental by-laws so that Philipzyk could 
have recourse to multiple listings notwithstanding his expulsion from 
the Bureau, that Pailipzyk had been unemployed since 1956, “and thet the 


gratia payment of a substantial amount. 


M2 


Government should make him an €x 
There had been a previcus communication to Deputy Minister Martland 
which reads in the same vein as the letter to the Minister. These 
comiunications were not divulged to Begs ay in thassintervied. shican 
be readily conjectured that the Minister entertained some doubts as to 
the validity of the Ombudsman's submissions and the matter was referred 
‘to the Department of the Attorney General and one of their officers 
made a review of the Receciai pointing out that Philipzyk could have 
had recourse to the courts if he had been deaicd natural justice in the 
oO 


disciplinary proceedings of the Bureau, and at some stage the position 


was taken that compensation to Philipzyk should not be entertained. 
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here were further letters of some length written by the 
Ombudsman, EICSE) £6 the io nourable a. Re Patrick and then to his successor 
in the portiolic, the Nonoureable R. S. Ratzlaff.' ‘The, tone of the Onbuds- 


= t. aA at-Iame i - = « _ ~ - mits 
man s communications were caiculated to provoke scepticism on the part 


of the Officers of the Crown. The Ombudsman fine 2lly had recourse to a 
submission to the Lieutenant Governor in Council. His Report is a 
desultory review of some fifty-odd pages and he appended copies of the 


- 


communications to Patrick and Ratzlafi. The Report revealed ejudice 
and could not but raise doubts in the mind of any reader, so the Council 
resorted to the provisions of The Inquiries Act so that the Crbudsman's 


representations couid be scrutinized and all matters relating to Philipzyk 


-and the Bureau fully aired. 


As already. mentioned the Inquiry extended for about seven days 
and the Ombudsman was subpoenaed but cl leimed complete immunity under the 
terms of the Act. He was not in attendance during one Inquiry until he 
was called as a witness and declined to testify. 

McKenzie, counsel for the Bureau, ee lengthy evidence re- 
léting to the supplemental by-laws, a very comprehensive document, which 


t oo 


ére aimed at ensuring that 


i?) 


involved two years of preparation.. These by-law 
the aay estate business will be conducted in an honourable manner. Thea 
by-laws ceal at some length with agent and salesmen members and provide 
stringent conditions in ensuring the insolvency of any agent. All agents 


are required to pay en entrance fee of $500.00 and annual dues amount to 


S30.0U Oran az ont member end $11.00 for a salesman member. There was a 
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comprise nine agent members and two salesmen members. The duties 
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ofuthe directors were spelled out fully and also those of the standing 
committees. here were such committees as educational, by-laws, ethics, 
arbitration, and photo listing. The terms under which the Ethics Committee 
should operate were stated in consi able-detatly\thesprovisions 211 
designed to provide a fair -and impartial hearing against anyone the 
subject of a complaint. The arbitration provisions were also minutely 
catalogued and one could assume that over the- years many disputes have 
been promptly resolved and recourse to unseemly litigation avoided. There 
was a provision for a code of ethics. One provision of the code reads: 
NA realtor should never Reise beet ieneice esoounpetitons’ Rithe ny Shears 
are manifestly a comnendeble compilation and it is surprising that the 
standard by-laws sufficed for seven years. toe isinotesur prising ithet 
McKenzie should have mentioned that their compilation engaged him for 
an extended period in collaboration with the Board. Johns, Pucouuere 
Director of ae Calgary Board gave evidence that theix »by-> laws were, in 
substance, similar to those of the Bureau and were working satisfactorily 
in the interests of the real estate members and the community. Accordingly, 
it is necessary to find thet any sweeping criticism of the supplemental 
by-laws is wholly unwarreé wited ne MistaLe Kounenerea) as elready beat add 
McPhee gave evicence and readily conceded that the disciplinary provisions 
of the Bureau were assisting him considerably in the administration of 
Tne Licensing Act. 

Kellough gave evidence and reviewed his relations with 

Philipzyk. He deposed as to various acuvances g@ndmconfixsed that Philipzyk 


left owing upwards of $1,300, a debt wnich is still outstanding. 
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There was a suggestion from some source that Kellough had been active 
im precluding Philipzyk from securing a salesman's license, and this 
Kellough caregorically denied. He said that he had had an inquiry from 


SOme quarters, possibly an insurer’ issuing bonds, as to whether Philipzyk 


~~ 


a 
t 


y és an agent and, quite tnderstandably, stated that Philipzyk 
Peeooc oie Cualiricetions, It is clear from the evidence of Kellougk t 
Pattipzyk wes an indifiérent agent and, in 1964, no loss to the Kellough 
team of salesmen, Kellough also deposed that at no time had he ay 
communication with the Ombudsman or any representatives of his office. 
Kellough, having been seen and heard and his demennee observed, it is 
necessary to find that he is a reliable person and that his testimony 
should be accepted without reserve. 


: interview with the Ombudsman's solicitor, 


iS 


Bee Ii. 
stated that Kelloush still owed him money. In the Inquiry Philipzyk had 
no quarrel with Kellough's ledger sheets which, on production, confirme 
advances tmiade to Philipzyk, but he contended that there were transactions 
in respect. of which he should have had commissions coming to him which 
would more than offset the advances and that, on balance, was owed 
$125.00. Counsel for the Commission went over with Philipzyk thevtrans= 


m7 and 


t+ 


actions in respect of which he claimed that he had moneys due h 
required Kellough to produce the relevant files. Kellough's bookkeeper, 
who was competent and reliable, was called and after a review of the files 
Ltowas manitest tnat Poilipzyk had nothing coming to hin. 

Then, as to the derogatory and slanderous words uttered by 


Philipzyk, Olthuis and Mrs. Hansen were called as witnesses, As mentioned, 


vrs. Hansen, by reason of hospitalization, was not available at the Hearing 
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oy 
but at the Inquiry confirmed the incident that when accomnanied b 
1 i be 
Qithuis, Philipzyk attacked the character of Kellough. Olthuis confirmed 
the testinony tendered before the Ethics Committee and explained the error 


the written document. He was the one who WroeEG iC out and said-thet 


i: ~ at = ert =~ ad -_ St ee ee = x Beare, eran pace eh a ee py Lg ee, 
the montana of Ausust had been stated beceuse at thet tine BOS. Hansen and 


peetenent in June. Mrs. Hansen and Olthuis are obviously decent folk and 
it is beyond the limits of probability that they would manufacture the 
story and then, before the Inquiry, coxnit perjury. 

In this connection the little error--end at is well ito recoe= 
nize that everyone makes mistakes--~was completely clezred up by Larsen. 
He deposed that the two sales people reported Pailipzyk's utterances in 
late May or early June and that Larsen pr mptly communicated the nature 
thereof to Kellough. It is therefore esteblished by the evidence of these 
three people that the derogatory remarks were made in late Mey or eerly 
June, and before Kellough sought disciplinary measures. 

What transpired at the Ethics Hearing ‘is recorded in a nine- 
page typewritten statement prepared by Wint erburn and read on the occasion 
when Pailipzyk appealed to the members of the Bureau. It is, indeed, an 


admirebly-prepered document considering that there was no transcript of 


thet the Eearing las 
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to present eny or all evidence they wished to the Hearing, that it was 
difficult to control as tempers were frayed, that there was some regrettable 


namercalling wnaich, in his opinion, was understandable in the circumstances 
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1 
as Kellough was ceeply concerned about the slander against Him, ¢ Com 
tinuing with Winterburn's evidence, he said tnat Piilipzyie was belligerent 
in manner, made provocative remarks end his retirement Was desirable for 
the due conduct of the meeting. He further deposed that the Committee 
listened to all evidence and questioned participants at’ length in the 
hope of arriving at a fair and honest decision, “ihe indebtedness of 
Kellouzh came up for consideration and ledger sheets were produced show- 
ing Pnilipzyk's earnings and drawings. 

Then, dealing with Kelloush's evidence at the Hearing, 
Winterburn's report and evidence continued with a review of Kellcugh's 
submission which was to the effect that Philipzyk's performance end 
concuct hed been unsatisfactory but thet he was Weidteained es an employee 
on compassionate grounds and benefited to the extent of about $2,909 from- 
a comprehensive group insurance policy. Philipzyk would have been de- 
prived of <hese benefits ir his employment had béen terminated. Branch 


managers, one Murray and Larsen, found Poilipzyk ditricult’ to work with 


@ was only kept on staff 2t Ketl ugh's insistence. One- branch 


nm 
fe 

Ler) 
py 


manager threatened to resign unless Philipzyk left his branch, end 


Kellough transferred him to another cne. Winterburn's evidence abundantly 
esteblishes that the Ethics Comnittee took their Celiberations seriously 


and honestly found that Philipzyk was untruthful and that Olthuis should 


be believed. 


Walsh, in giving evidence, svoke with moderation as to what 
had transpired at the Hearing and did not attempt to challenge the conttnt 
of Winterburn's report, nor did he with any substance claim that he was 


prevented from making fill submissions on Philipzyk's behalf.° In la 


ind 


ge 


& 


measure, Walsh used the Inquiry as an opportunity to air his views as to 
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the constitution of the Bureau and, singularly cnough, expressed the 
Opinicn that salesmen snould have no representation thercin. 

Now, as to Philipzyk, he was an evasive and voluble witness 
and frustrated Comission counsel by taking upwards of twenty minutes 
to state his employrent anc tne veriod during which he was employed 
With Nelioush. He denied meking the slanderous remarks and said t 
social one: inquiries as to how they were succeeding in the real ne 


business. It should be men tioned thatyPaikipzyx wat the laquiry, iwas 


c. 


ne 


“provicec with competent counsel who was retained on his behalf by 


Megertment Of the Attorney, General... Pailinzy vith many words and in 


the face of the evidence as to money matters, incomprehensibly continued 


to contend that Kellough owed him $125.00. Philipzyk's stand in this 


Repard da mounins snort of ludicrous. , Pailipzyk is evidently .a pexson 


Of €rreatic mentality but, even so, that does not excuse his untruthfulness, 
which was further confirmed by an incident that occurred during the.course 


of the Inquiry y. <A veputable reporter sitting in on the Inquiry interviewed 


y 


Philipzyk and was ad of some indebtedness of Kellough's.. In fact, the 


conversation may heve been r eported in a few words in & news article end 


so the incident came to the attention of .Kellough's counsel. Philipzyk, 
_€ Moy Va * Nie nc, fae NN 


Wiese sec Mtn tie caénsecvecion with the reporter, Lietiy denied 16, 


o 


and the reporter, who is plainly en honest person, gave evidence con- 
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firming Pnailipzyk's untruthfulnes 
im eincins thete vas soay his) a asretetut and untruthful “person, that he 
made the slanderous remarks, and that he owes Kellough upwards of $1,300. 
In appraising Pailipzyk's demeanor, it was interesting to observe his 
reactions to a searching cross-éxamination by Kellough's counsel. 


vedo ewene: Gaaneed ~ lost thistvolubility and, in effect, pleaded for 
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mercy. The cross-examination had the effect, if that was needed, of 
utterly destroying Pailipzyk's eredibility, 

Haugen gave. exte nded evidence as to the Gperacioa or the 
Bureau and his frank and intelligent manner fully established that the 
Bereso wes Oocratine efricientiy and in the public interest. As alreacy 
Bietea. Ne sousst au interview with the Ombudsman but it was not disclosed 
Porn sree tret tise tet full *renorts condeé=ning thé Bureau had already 
been submitted to Ministers of the Crown. Heugen was the only representa- 
tive of the Bureau interviewed by the Ombudsman, who did not divulge 
enough to enable the Bureau to answer the charges made against thea, 
Wich, af accedéa to would ave destroyed the Bureau. It should be said 
that Haugen was a responsible and credible witness. 

An agent, Anderson, gave evidence due to the fact that in 
Maren oc 1966 he wrote t Bure2zu, ecdréssing it as "The Ecmonton Real 
Estate Board," complaining in a manner of generality es to the conduct 
of the géneral meeting of the members. He was promptly requé ested by 


Haugen to be more specific in his complaints end on May 10 rep hiec, 
making extended sweeping criticisms of the disciplinary measures of the 
Bureau. The Directors of the Bureau acted promptly and had a full 


interview with Anderson and, on Mey he wrote the Bureau and, quoting 
in part, said: 

"T regret this most unforzunate misunderstanding.” 

Sjaethae. basis Uiituliy retrace my letter to Se Board 

Of 2y 10, 1956, end also express my apologies to 

all who sey heve taken exception to the ae poe 
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The Terms of Reference can now be referred to and the findings 


follows: 


The EDMONTON REAL ESTATE BOARD CO-OPERATIVE LISTING BUREAU 
LIMITED was properly incorporated as @ co-operative association. 
It was appropriate and proper for Webber to approve the supple- 
mental by-laws of the BUREAU. : 4 

ced to ears Ls supplemental by- 


Tne BUREAU ssould, be permit 


laws in their present form. 


in PREIGO-OP2RATIVe ASSOSZTATIONS (ACY. cr lorececures to be pursued 


> 


by the Department of Industry and Tourism in administering the Act. 


Po 


Under the suprolemental by-lews PHILIPZYK wes rightfully expelled 
Pe o i 


from the BUREAU and the terms of the ae ea by-laws were 


3% 


strictly sadieréed ta 


eM 


Hs 


nigiving himta fair hearing. 


o 
‘e 


-~ 


There wes no causal connection between the expulsion of PHILIPZYK 


from membership in the BUREAU and the fact that the BUREAU was 


incorporeted under THE CO-OPZRATIVE ASSOCIATIONS ACT or the fact 
that its supplemental by-laws had been approved by officers of 


the Government of Alberta, : 
The Government of Alberta would not be per eh in compensating 
PHILIPZYK in whole or in part because of his expulsion from the 


BUREAU. 


OMBUDSMAN'S REPORT 


es ovee entree pah a Rosai ss eae 


It is now necessary to refer to the Report of the Oabudsman 


to the Lieutenant Governor in Council a Liaise distr essing to state that 
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he, 
it is a’ biased, unfair and inaccurate document. It would be a tedious 
exe rcise to review the Report in’ detail and it will suffice to treat 


with some portions which confirm the foregoing appraisal. 


compleint-anc Ais séexin 


is obviously ean adverse reference to Kellough., Seizing on the error 
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in Gate in the statement of Olthuis and Mrs. Hansen, the Ombudsman said: 


wii iwill be .seen thererore, that apparently Mr. 

: tel loush Wes Sincea with second ‘sient for he’ was 
ebie 0 Gutiine on sEne: Sth of June 1965 a con- 
versation which two of his employees were to have 
with Mr. Philipzyk epproximately two months haben. 


These two comments beer an innuendo to the effect that by chicanery 


Kelloush produced evidence against Philipzyk. 
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It is significant to note that the Ombudsmen said: 


"vy knowledse of the proceedings was received from 
Mr. Philipzyk end Mr. Walsh and was subsequently 
confirmed in every pertinent detail by Mr. C (Kelly) 


Haueeic... s 


winch an effect indicates thet his investigation of facts did’ not proceed 


further. A limited degree of faiz-mindedness should have suggested to 
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the Ombudsman thet he should obtain Kellough's version. 
does not end there. Failing a fair—ninded approach, Section 20), eSubie 
section 6 of The Ombudsman Act should be noted, which reads as follows: 


é in cHis section, the 
mot, 2m @ny report. cace under this 
S$ adverse to eny person 


AGC, bene aay cc i 
son has been given an opportunity to 


ViLeadw cic per 
be heard.” 


The Onbudsman wes guilty of a neglect of duty in thus glaringly flouting 
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the legislation under which he cxercised. his functions 


fith respect to Kellough, the Ombudsman wes at pains 
Susgest that Kelloush should have had recourse to the courts in a suite 
ror Silencer, but that would have involved an outlay probably ecual to 


1. a Pa ym oy + ne 5 = === ees aaa a 
Pallipzyk's indebtecness ead a juescentian, Aellouch's favour would not 
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enc it was highly reprehensible for the Onbudsmen to Heaton ian. 


Now, let us consider the vosition of the Ethics Cozssmiees 
> pS 
The nature of their deliberations have already been fully reviewed. The 


gentlemen on the Comnittee were endeavouring earnestly and impaytially 

to give Philipzyk a fair hearing but the Onbuésman observed that Pid lipzy= 
"was playing into a 
court.’' These statements obviously reflect on ee integrity oc Winterburn 
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MO LBESTSHation of Che facts 
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and his associates, and yet the Ombudsmen wit 
except as provided by two people was oblivious to his duty of arficrding 
the members of the Comittee 2a hearing. There is a legal phrase ex parte 
with which the laity are femiliar, end which in effect indicates that 
justice cennot be cone without hearing all parties. To act otherwise is 
2 Clie 1 OF nacurel justice » but the Oabudsmen completely ignored this 
doctrine ci fair play and is singularly open to criticism on his default 
because his Resort is sated with windy phrases es to natural justice 
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and Larsen, he would have avoided grave errors in judgment and this Inquiry 


would not have been necessary. 
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Haugen sought an interview with the Ombudsman because of 


eat 


the circulation of rumors that the charter of the Bureau was in danger. 


For another purpose the Ombudsman is re-quoted as to the interview with 


Haugen: 


Muy knowledge of the proceedings was received from 
Mr etatidapey. end ire. Walsh and was subsequently 
confirmed in every pertinent detail by Mc&. C (Kelly) 


Heusen. © 24% 
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oard because tneix charter was evicently also in jeopardy, there was no 
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tters to the Ministers of the Crown by the 
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Omeucsman. indeed; the Bureau had no idea of the charges against them 
Peet te.e Neport- wes subeitted as an exhibit. At that. interview it is 


Peeouece ive that the Onbudsman would not have outlined in. extensive 


detail his cémplaints egainst the Bureau. 


In ano ther vert of the Report the Cabudsmen says: 

Mi ascertainec later from the. Executive Secretary of 

the Bureau that tne filed transcript of evidence which 
eed te - 

was téken nel hearing was a few comnents 
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EN  CHVSL OR Cal. fel rc 
latiy said that Heugen never made such a statement to the 


Ombudsman because Heugen, in giving evidence, produced a stenogrephic_ 


ped containing) fourepages in’ loreshanc, "and furthermore, the comprehensive 


report prepared by Winterburn indicates che Committee in some menner 
P2sc0-9 line alrecord thet would*azoly sufrice in the absence, of an 


actuabhitranscrist. 
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The Omosucsman also said: 


"There had at cone time been two organizations, namely 
TnevEcxonton Real Estate Bosrd, which as mentioned 
above, is still registered es a Society under The 
Societies Act and an organization referred to as The 
Co-operative Listing Bureau.” 

Pew eato 1S) tueereotonton, Real Estate toerd was, not incorporated until 


Peop weilist fhe usec had sbaen jin, existence since. 1952, 
Tne Onbnasten then. says: 


"A vlan was devise 
zations into the 
this purpose 2 s 
drawn up.” 


ed to amalgamate the two organi- 
eferred to above, and for 
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Supplemental By-laws were 


This steétement is completely erroneous and there never was an amalgamati 
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Smee.) tse; Society -~was never. acti 
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Again the Ombudsman says: 
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ie ecuirenents: Zor, tre resiscering oz Supplemental 
an Vase ak axe wan me Was a =) ant, “ + 4 iy 
PVeteWwororcemeOcewta  poe2y, EG 20 eny event air Cnis 
Sa) ca foetarad i 
case they were not registered. 
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fies 35 2 misstete.srt of feaco. They were registered with both the 
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Super Vis0r OmrCOroperetives and +t 


NAS tie wuatter now stands, any member of the public 
making the usual search of the Alberta Regulations 

under this Act, would have no meens of ascertaining ; 
that some.ct the most basic ol the Standard “By ~laws 

had been emended out of existence.” 
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Jews, on registration, were available for public inspection and, in’ 


addition, the Bureau printed hundreds of copies for the information of 


ALesmen, 


it was only the Bureau that had 
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The Ombudsman in his Report made this statement: 


NThe derovetory remarks were in short en alleged 
allégation that Philipzyk nad said thet Kellough 

owed him money. I can find no indication that proof 
was* produced that the remarks were either true or 
true a charge snould have 1 
sest that this was not pr 
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Here we find a number of inéccuracies. The cerogetory remarxs were not 


Sevine the> there wes no indication of indebtedness is SsMisseeceuens 


pecause of the specifi 


The observation that Kellough should have gone to the courts has already 


been covered. 


The Onbudsman, in his Report, says that Philipzyx was 
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Pape interestingly enouzn, to the Edmonton Real 
Estate Boards avsociety rezistered imder )iae 
Socseties Act . . «!! 


As heretofore stated, there can be no coubt that the fine was payable to 


"One wonders to what account the cheque would have . 
been deposited had Me. ;Pailinzys elected to pay 

his fine to the Edmonton Real Estate Board ‘as he 

was so Girected in writing.” 
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Tt is interestine to mention that in a fair number of exhibits there will 
be found letters to the Bureau addressed "The Edmonton Real Estate Board." 


sienificance, nevertheless incicate that the Om- 
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budsmen wes eager to pursue every possible avenue to discredit the Bureau 
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Oe euieemewmo mistake" of law or fact, and finally 
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Pieter est ly reccsvend reconsideration of Enis 
poe ecw se Sct because I cannot nelo but feek that 
this leeal looshole wes celiberztely used to overcome 
tne expressed views of the Executive Council as stated 
SyecvemoeenGerda Sy-iews." 
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Stencard by-laws would avvly unless amended by supplemental by-laws end, 
Bemee fic Shetece tie Stioplemencel by-laws were culy eporoved.. To talk 
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Gx elcea SGausteerc is no purpose in so doinz, -With Government at every 
tGrm ei-ectine the lives of everybody an Cnrbudsmen can be benexicial in 


Peer Peover tel e€rxors and correcting bureaucratic erbatrariness. 
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